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BUREAU OF LAW o / .
MEMORANDUM B

State Tax Commission 4 ) i
E. H. Best, Counsel

Mutual Life Insurance Company
Pornmal Determinations ~ Franchise
Texes - Section 187, Subdivision 2

Enclosed herein are one original and three copies each
of a proposed determination for taxable periods ended Beptember
30, 1964 and a proposed decision for taxsble periods ended
March 31, 1966, both holding that the cost of providing insurance
by the taxpayer, a domestic life insurance corporation to its
employees constitutes a taxable premium within the intent and
z:anmg of subdivision 2 of section 187 of Article 9 of the Tax

W

The facts disclose that the taxpayer, which is in the
business of providing life insurance and accident and health
insurance, provides such insurance to its owm employees and its
agents, called field underwriters, at reduced costs in which
the normal profit, ordinarily added to premiums, is not included.
A portion of such costs is borne by the employees by means of
contributions. The contributions are made by deducting certain
amounts from salary. The remaining portion is borne as a cost
by the taxpayer. The taxpayer has never reported nor been
required to report such insurance policles for review to the
Superintendent of Insurance, even though such policies are conceded
by the taxpayer to be insurance contracts. The taxpayer has never
reported the cost of insurance, either with respect to employees'
contributions or its own contributions as premiums in the Annual
Statement required to be filed with the Superintendent of Insurance
or in the quarterly tax returns. Such failure to include any
portion of the costs of insurance to its employees as premium
was sanctioned and approved both by the Insursnce Department and
by the Corporation Tax Bureau. However, in an czinion dated
1960, s copy of which is attached to the stipulation of facts,

the Attorney General held that the cost of insurance is a taxadble
premium under section 187 of the Tax Law. Based upon such
opinion, assessments were issued imposing additional taxes. 7The
taxes have been paid and refunds have now been applied for.

I am of the opinion that the Attom&y Genersl's opinion
must be followed and that the determinations ‘zraponed herein
have been prepared to deny the refunds reques

ed.




One of the arguments made dy the attorney for the
taxpayer in his memorandum of law, a copy of which is hereto
submitted, is that the Attorney General's opinion is contrary
to the long standing opinion of both the Superintendent of
Insurance and the Corporation Tax Buresu that the cost of such
insurance to the employees by the taxpayer is not a taxadble
premium, This argument was destroyed by the court in the case
of Inter-County Title and Mortgage Guarantee Company v. State

¥ Pt ' o » in plen “Va N
hat ce (1T 4 in consideration of the issuance of
title insurance policies were taxable premiums despite the fact
that the Superintendent of Insurance had always previcusly
deternined otherwise, :

Another nz\mcnt is that the Attorney Genersl's opinion
is incorrect in that the policies, even though standard insurance
contracts, are issued not as insurance dbut under the provisions
of the Insurance Law pertaining to employee denefits, The

thrust of the argument 1s that the taxpayer should de placed

in the position of a corporation which is not in the insurance
business but one that issues benefits for its employees. The

attorney for the er cites certain decismions in other
states with respect insurance and premium reserve taxes -
State Tax Comm., v. John Nancock Mat, e ] 0., 341 Mass,
050y 13V N.B, X YOA valifornia-yestern 5t 8]

s, Co., v. Btate M. of Egua on, 6 & :

/a By

2y, - ,
Insurance and Banking for ¢
Ritua 0 ' pPp. G, nn, ; K0y » ~ v pl ‘
eIiect That costs of insurance to its employees do not ereate
taxable premiums or taxable reserves. Although these cases
appear to hold that the costs to the employer-insurance company
are not taxable, the cases clearly hold that the -gleycn'
contributions are taxable premiums and enter into the computae
tion of taxable reserve, The taxpayer, although having applied
for a refund of the entire cost of providing insurance to its
employees does not present any argument to show that the portion
contributed by the employses is not a taxable premium., In fact,
it sppears clear from the cases, from the Attorney General's
opinion And subsequent 1966 opinion, a copy of which is attached
to the submitted memorandum of law ‘hnt at the very least, the
employees' contributions are taxable premiums within the intent
and meaning of gection 187, subdivision 2 of the Tax Law. The

r contends however that such opinion supports its argument
that the costs born by the employer are not taxabdble premiums.
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Nevertheless, in view of the Attorney General's cpinion which
holds that the contridbutions borne by the taxpayer to de
premiume, I believe that the entire assessment should de
sustained and refunds be denied.

If you agree, kindly sign one original and three
copies of the propo.ni aoeii{on and the p sed determination
and return the same to the Law Bureau together with the file
for further processing.

:‘u?cﬁn/’
inn/gg
July 6, 1970
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STATE OF KEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

THE MUTUAL LIFR
COMPARY OF MXW YORK

for a refund of franchise taxes

division 2, of Article g’oi
Tex Lav for the
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The Matual Life Insurance Company of New York, the taxpayer
herein, having duly filed a petition for refund of franchise taxes
assessed under Section 187, Subdbdivision 2, of Article 9 of the
Tax Lav for the quarterly period ended December 31, 1968 and for
all quarterly periods thereafter through the period ended Nareh 31,
1966, and & stipulation of facts in lieu of & hearing having been
exscuted between the State Tax Commission and the taxpayer, s copy
of which stipulation is hereto annsxsd and made a part heweef,
together with all the exhibits attached thereto;

The State Tax Omiuim hereby finde:

1. The taxpayer, mmm:.mmcm«m
York, is and was for all the periods mentioned hsrein and prier
thereto, & domestic life insursnce corporation suthorized and
licensed to do an insurance business specified in parsgraphs 1, 2
and 3 of Section A6 of the Insurance Law in New York and in the
Rstrict of Columbia, Puerto Rico, Canada and foreign countries.
The kinds of business which the taxpayer is authorized to do and
which it 1s presently doing are life insurence, anmities and
acecident and health insurance,
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2. That during the year 1965, and since she year 1946,
the taxpayer has provided its smployees with eertain life insuranse
and aceident and health insurance, including benefits payable
upon death, illness and disability, and for medical cipcnscl.

Por at least a substantial part of the same period, the taxpayer
provided similar benefits for its agents (hereinafter referred to
as "field underwriters”). As appears in exhibits attached hereto,
medieal expense benefits payable to its employees and field under-
writers could be obtained to cover expenses insurred by the
employees ' dependents, at additional sost to such employees and
field underwriters. In addition, during the period between 1926
and 1946, Mutual of New York provided its employees with life in-
suranse in the form of a benefit payable upon death and accident
and health insuranee in the fora of benefits payable upon Seotal
disability. ,

3. 3aid insurance benefits provided to its employees were
provided under a plan of insurance adopted in 1946 and designated
"Security Plan for the Esployees of Mutual Life Insurance Company®.
Said plan, which was smended from time to time, has been summarized
or set forth in booklets published at various times and are attached
hereto as Exhibits "E" and "P”", |

d. Sald insurance benefits provided $o its field underwriters
who are licensed to sell 1life, health and accident insurance to _
merbers of the publie were provided under a plan adopted in 1958
which plan had been amended from time to time. The terms of such
plan are set forth or summarised in plan booklets, herein -t;achod
as Exhibits "G" and "H",

5. That although sald original plans for the benefits of
its oupléwcos and field underwriters and the ansndncntp made there-
to from time to time have been submitted and approved by the Super-
intendent of Insurance under Section 21A of the Insuranee Law whieh
regulates benefits primarily for employees of domestie life in-

surance companies and Section 213 of said law which regulates agenss'




benefits and other expenses of life insurance companies, said plans
were never submitted to nor approved by the Superintendent of
Insurance as insurance policies to be deliversd or to be issued -
for delivery in New York under the provisions ot's-otion 154 of
the Insurance lLaw. S3uch plans do, however, involve coﬁtraotual
obligations on the part of the taxpayer of sush a nature that they
eonstitute insurance sontraests.

6. Part of the total cost of providing insurance benefits
is borne by the taxpayer and part is eontributed by its employees
and field underwriters by means of periodic withholding of dedus-
tions from their compensation. The ecomputation of eocats for the
aforesaid insuranse benefits does not include any amounts astribu-~
table to general surplus although such amounts are ineluded in the
charge for such sommerecislly sold insurance. The operation of the
plan for said benefits san and does produse each year & surplus or
a defieit, depending on the relation of the astusl experience to
the assumptions underlying the original cost ealeulations.

7. The taxpayer 1s required to file and d4id during she
periods involved file with the Superintendent of Insurance an
Anvual SSatement setting forth therein sertain information re- |
garding premiums received in the exercise of its franchise as an
authorized insurer and ineluding therein certain information re-
garding benefits of its employees and agents. Pertinent abstracts
of said Amnual Statement 1s set forth as Exhibit "B”,

8. The taxpayer was regquired to file and did file with the
State Tax Commission quarterly tax returns ietttns forth therein
facts pertaining to the determination of the premium tax due under
Seetion 187, Subdivision 2, of the Tax Law for the preseding quarter.
Scohthibit.”c". | :

9. The taxpayer was alsc required to file and did file an-
laually with the State Tax Commission and the Superintendent of

Insurance a2 Recongiliation Statement (Exhibit "D") reaonciling the
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total smount of taxadls premiums dus for & calendsr year as shown
in the four quarterly retwns whish were filed for sush calender
yoor, with the total tazadble prentiums shown in the compeay's
Anousl Statemens for such cslender year.

10, Nems of the costs which sre borne by the Saxpayey, nor
sny of She oomtributions by its enployess snd fisld underwriters
for providing sweh insurance bemefits for the years in isswe snd
prier thereto have bdeen insluded s premiums in the insome state-
ment of the taxpayer's Anmusl Statement filed with the Superinten-
dent of Insursnee mev ineluded in the quarterly tax retwms filed
with the State Tex Commiseion. Bowever, ssid costs snd eentyide-
tions have been shown 35 income in the Swmery of Opevetiens &n
She Annual Statement and 1n the Anslysis of Operatiens in sweh
Annual Statement.

11. The smownt of contridutions by emplopess end fisld wndere
writers for sceident and heslth insurense for the quarterly periocds
censtdeved herein, which contridutions were net reperted as pre-
ulwms in the quarterly Teturns as set forth sbove, tetal §379,068.00,
The smount of contridutions by employess and field underwiters for
ported as preniums in the quarterly returns as set forth sbove, to-
tal $50,242,00, | - -

12, ¥he costs borne by the employer for the 1sswsnes of aeel-
dent end health insursnce oontrects for sweh perieds, whish sests
were net reportsd as premiums in the quarterly retuwrms &s st
forth above, total §580,450.00. The costs berne by the empleyer
for the issusnee of life insurence contreets for sweh perieds,
whieh 00Sts were not reperted as premiums in the quarterly seturms
as set forth above, total $366,729.00.

13. Based wpen an opinion of the Attorney Gemevel of the
£3ate of Wew York, dated Februsry 17, 1960, the State Tex Commission
ﬁimmm«m.m.naunmmwh@
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payer as additional franchise taxes and interest for She periods
- sonsidered herein. Such taxes gomprise taxes and interest in
the total amount of $0,795.55 for such periods based upon sontri-
butions by employees and field underwriters, and saxes and in-
terest in the total amount of $30,804.73 based upon the costs
borne by the taxpayer for the aforesald periods. Such assessed
taxes have been pald by the taxpayer and a elaim for refund was
duly filed. Safd elaim for refund has been denied by the State
Tax Commission and a petition for refund of suoch taxes has been
filed in ascordance with the provisions of Article 27 of the Tax
Lav,

Based upon the entire record, insluding the stipulation of
facts and exhibits attashed thereto, the State Tax Commission
hereby |

~ (A) That the portion of the costs for insuranee whish have
been contributed by the employses and the agents of the taxpay‘r.
~ in the amounts set forth in finding of fact No. 11, were given
by such employees and agsnts, to the taxpayer, in sonsideration
for the issuance of policies of insurance, and are taxable premiums
within the intent and meaning of Section 187 of the Tax Law.

{(B) That the portion of the sosts of insurance which have
been borne by the taxpayer, in the smounts set forth in finding
of faet No. 12, have, in effect, been sontributed by the taxpayer
on behalf of its employees and agents in consideration by them
for the issuance of the aforesaid insurance policies, and are
taxable premiums within the intent and meaning of 3eotion 187 eof
the Tax Law.

(C) That the benefits to its employees or agents were given
in aceordanse with sontrasts of insurance executed between the
taxpayer and its employees or agnne;; that the taxpayer has falled
to establish that any substantial difference exists between insurance
eontracts made to its employees and agents, and sontrasts so the
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Saxpayer's customers in the regular sourse of the taxpayer's busi-
ness; that the total of both the sontributions by the employees and
agents of the taxpayer and the portion of the sosts which were berne
by the taxpayer eonstitute taxable premiums pursuant o the pro-
visions of Section 187 of the Tax Law and ecamot be distinguished
from any other Mm received by the taxpayer in the sondust
of its business and reportable by it as taxable premiums under
sueh law.

(D} That accordingly, the taxes assessed as set rartﬁ in
finding of faet No. 13 and paid by the taxpayer are sorrest, and
no refund éf taxes are lawfully due and owing. |

Dated: This 21st day ef July M 19‘(0.
STATE TAX COMMISSION
/s/ Norman Gallman
- /s/ A. Bruce Manley

/s/ Milton Koerner
OMMISSION ‘J
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T™he Matusl Life Insurence Compeany of New York, the
taxpayer hevein, having duly filed an epplicstion for refund
of franchise taxes assessed under Sestion 187, Subdivisien 8,
of Article 9 of the Tax Law for the quarterdy pariod ended
March 31, 1959 and for all guarterly perieds theresfter threugh
the period ended September 30, 1964, and a stipulation of fasts
in 1ieu of & hearing having deen exscuted Detween the State Tax
Comxission snd the taxpayer, » eopy of whiah stipulation is
herete annexed and made & part hevesf, together with all the
suhibits attached thereto; ~

1. The taxpaysr, The Mutual Life Insurence Cempany of
New York, 1s and was for all the pericds mmntionsd herein snd
prior thereto, & demestic 1ife insurence corporetion sutherised
and 1icensed to 4o g insurence Wusiness specified in paregrephs
3, 2 and 3 of Section A5 of the Insurance Law in New Yerk and in
the Digtrict of Columbis, Jusrto Rico, Canads and foreign countries.
The kinds of Musiness which the taxpayer is sutherised te de ent
whiah it is presently deing ave life insurence, amwuities and

ascident and health insurence.
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‘ 2. That during the year 1965, snd sines the year NG,
the taxpaysr has provided its employess with certain 1ife
| insursnce and scoident and health insurence, inclnding denefits
1 payshls upon dsath, iliness and disadility, and for medisal
expenses. Yor et least & sudbstantisl part of the same pervied,
the tupeyer provided similar benefits for its agents (hevetn.
after reforred to as “field underwriters”). As eppeers in
whidits attached heveto, medical exponss Denafits paysdle te .
its enployees snd field wnderwriters could be obtained to
cover axpenses Lnourred bWy the saployees' dependents, at
sfditional cost to such employess end field underwriters. In
addition, during the period detwesn 1986 and 1906, Mutusl of
New York provided its swployees with life inguranse in the
form of & bensfit paysile upen death and scsident and health
tngurence in the form of benefits paysble upen total dissdility,
S. Said ingurance benefits provided to 1ts empleyees
vere provided under & plan of insurance sdepted in 196 and
Genignated “"Security Mlan for the Bwployees of Mxtual Life
Insurencs Compeny®. Said plam, which was smended frem tims to
time, has been summarised or set forth in beckiets pudliighed at
verious times and are attached hereto as Bxhidits "s* and %",
M. Said insurence benefits provided t0 its f1ield wndere
writers who are licensed to sell 1ife, health and sceidemt
mumdmmﬁmwmam
adopted in 1958 which pian had been smsnded frem time to time,
e terms of such plan are set forth or summrised in plan beoXklets,
herein attached as Exhidits "3" and "X".,
| 5. That although said original plans for the denefits ef

its swployeas and field underwriters snd the amsndmants made
thereto frem tims to time have besn mbdmitted and apptoved W the
Superintendent of Ingursncs wnder Sectisn S1A of the Insurense
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Law which regulates benefits primarily for eupleyess of domsstis
1ife insurenss compsnies and Section 213 of seid law which
vogulates agents' Denefits and other sxpenses of life insurencs
companies, mnmmnwuid}tmumwAu
the Superintendent of Ingurance as insurence polisiss to de
delivered or to be issued for delivery in New York under the
provisions of Section 154 of the Insurenes Law, Such plans do,
however, involve contractusl obligations on the part of the tax-
payer of such & nature that they constitute insirsnce centracts,

6. Part of the total cost of previding insuranss bemefits
is borne by the texpsyer end part is contributed by its empleyees
and £ield underwriters bdy mesns of pericdic withholding of dedus-
tions from their compensation. The cemputation of costs for the
aforesaid insursnce bensfits doss not incliude sny amsunts attridu-
mummmnmmmmmnm
charge for such commercislly sold insurance. ‘The speration of the
pmmmmnmmmspmmmnma
& deficit, depending on the relstion of the sstusl axperienss %o

7. The tmpsyer is required to file and 4id during the
poriods involved file with the Superintendent of Insurenss an
Anmal Stetement sstting forth therein certain informstien 7e-
garding premiuns veceived in the exercise of its fremshise as an
suthorized insurer and including therein certain infermatien ve-
garding benefits of its enployees snd sgents, Pertinent abstracts
of said Anmual Statement is set forth as Bwhisit “3%,

8. The taxpsyer was reguired to file and did file with
the State Tax Commission quarterly tax retums sstting forth
mmnmmmmmmwmmu
tax Gue under Section 187, Suddivision £, of the Tux Law fer
the preceding qusrter, Ses Rxhidit “¢*,
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9. The taxpayer was also required to file and aid file
anoually with the State Tax Commission and the Superintendent
of Insurence & Resonciliation Statement (Exhibit "D" recomcile
ing the total amount of taxable premiums dus for & celender
yoar as shiown in the four quarterly returns whieh Hcre filsd
for such calendar year, with the total taxabls premiums shown
in the company's Annual Statement for such calendar year,

10, Nene of the costs which ars doms by the taxpayer,
nor any of the contribdutions by its employess and £isld under~
writers for providing such insurance banafits for the years in
issus and prior thereto have been inecluded as premiums in the
incoms statament of the taxpayer's Annual Btatement filed with
the Buperintendent of Insurence nor inecluded in the quarterly
tax returns filed with the State Tax Commission. Nowever, said
costs and contributions have beenn shown &8 ineoms in the Summary
of Operations in the Annual Statement and ths Analysis of (fiere~
tions in such Annual Statemsnt.

1l. The amount of contributions by employees and field
undsrwriters for acoident and health insurance for the quarterly
periods considered herein, which contributions were not reporvted
. a8 premiuns in the quarterly returns as set forth above, total
$1,195,700,00. The amount of contridutions by employees and
field underwriters for life insurance for such perioeds, whieh
contributions were not reported as premiums in the quarterly
returns as set forth above, total $140,734.00.

12, The coats dorne by the smploysr for the issuanse
of accident and health insurance contracts for such periods,
which costa wers not reported as premiums in the quarterly re-
tums as set fomth sbove, total $2,050,514.00. The costs bome
by the smployer for the issusncs of life insurence sontreacts

for such pericds, which costs were not reported &s premivms in
the quarterly returns as set forth above, sotal §1,736,089.00.
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13, Based upon an opinion of the Attorney Gensrsl) of
the State of New York, dated February 17, 1960, the State Tex
Commission computed the amount of $122,186.39 as sdéditienal
franchise taxes and interest due and owing by the tanpayer
for the periods considered herein, BSuch taxss comprise taxes
and interest in the total smount of §33,078.03 for such perieds
based upon contridutions by employess and field underwriters,
and taxes end interest in the total amsunt of $09,008.36 based
upon the costs bormaydy the taxpayer for the aforessid perieds.
Such assssssd taxes have been paid by the tapayer and an
spplication for refund has desn duly filed in sccerdance with
the provisions of Section 198 of Article 9 of the Tax lLaw,

Based upon the entire yecord, including the stipulation
of facts and exhidits attached thereto, the State Tax Commission

DETERMINES

(A) That the portion of the costs for insurence wshiech
have besn contributed by the employess and the agents of the
tapaysr, in the amounta set forth in finding of fact Mo, 11,
wore given By such employees and agents, to the taxpayer, in
consideration for the fssusnce of policiss of insarsnce, and
are taxadle premiums within the intent and mesning of Sestion
187 of the Tex Law.

(3) That the portion of the costs of insurance whieh
have Desh borns by the taxpaysy, in the amounts set forth in
finding of fact No. 12, have, in effect, been contriduted bWy
the taxpaysr on behalf of its employees and agnts in counsidere~
tion by them for the issusnce of the aforesaid insurence policies,
and are taxsble premiums within the intent and msening of Seotisn
187 of the Tax Law.

(C) That the Densfits to its suployees or agents were
given in sccordance with centracts of insuranse exscuted betwesn
the taxpayer and its employees or sgents; that the taxpayer has




wbin

falled to estadligh that any substantial differense exists
betwesn insurance contrests msde to its ssployees and agemts,
and oontrects to the Saxpayer's customers in the regular ecsurse
of the taxpayeris business; that the total of doth the eemtrilue
tions by the smployess and agents of the taxpaysr and the portisn
of the costs which were dorne by the taxpaysr sonstitute taxsdle
premiums pursusnt to the previsions of Seotion 1BT of the Tax
Lew and earmot de distinguished from eny other premiums reseived
by the tapaysr in the conduct of its business and repartables VW
4% as taxable premiums under such iaw,

() That sscordingly, the tames assessed as st forth ia
finding of fact No, 13 and paid By the tapayer ave correst, mad
no refund of tanes are lawfully dus and owing.

Dateds Tz 21st day of © July s 1970,

/s/ Norman Gallman

/s/ A. Bruce Manley

/s/ Milton Koerner




